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ABSTRACT , , ^ 

A simulated jury deliberation nith experienced ^d 
inexperienced jurors sampled from the jury populdti6n of Hennepin 
County^ Minnesota^ was investigated. The purpose was to assess the 
impact of recent reforms in evidentiary rules pertaining tp^tue 
admissibility of prior sexual history evidence in rape trials. 
Specific questions included: (l)cdp^ther the current types ot legal- 
reform eliminate or reduce the pre ju^y^e which reportedly .inheres in 
the common law rule£; of evidence; (2) ^^extent to which empai!?eiied 
adult jurors utilize such evidence vith^K/pre judice in a deiil)erated 
judgment context; and (3) the extent to which the different types ot 
leform interact with varying degrees of vi^ctim consent. Preliminary 
findings suggest that the introduction of prior sexual history is 
prejuducial. (Author) 
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^ Ml 

,^ \ Over the gast s«ir6ral yeiirs,. k cbnsiderable aibunt of a^ttentioii has 

focuied on tha fatt that a^rape victinT is twice victimized--as a victim 

\ "^c^ ' * , ' ^ \: ' ' ' ' ^ ^ 

.of sej^al assauit an^ as a yictin when she testifies in court. Holmstrom 

and Burgess tl973) went ly, concluded that: "The court experience, for 

the rape^^ Victim^ pif«eipi|at^'s as: much of a psychological crisis as the. . 

^rap© it$€>lf" Cp. 2?9). fan, fact. on "the basis a* over 100 interviews with 



rape vlctiks, Holmstibm^ ami Burgess found that the primary reason for 
lot pressing charges was the desire to avoid the«otdeai of courtroom 
testimony., .^Traditional cpmmdn law xxiies of evidence, w^ich^ typically 
; prailt imrestricted admission of testimony at)o^t the victim's .prior sexual 
. history with persons other than the dwfendant^ particular!/ have cotae'^ 
undeV attack fbr contributing to this sitU|ition^ They have, been sjren- 

\ ^ ; . ^ ■ ■■. •■ ' . " " ': 

uousiy crttiiized on the ground that they distort the fact-finding 

\ ^' . ' : f ' ^ . ^ 

procesb in a manner pre j\xdicial to the rape y^ictitt. Rather t^an care- / 

fully mighing^ evidence against a standard of Mrflf^^)nable doubt", to deter- 

mine, the guilt or\innocence of the accused, jUirdr^ may 'be i^ved by pri<}r 

sexual Mistory evidence to blame the victim and thus to^ acqi4r*the defen- 

dant. In order to redress this situation, 40 statds hii^e enatted "rape 

shield" reform statutes which limit, to varying degrees^, the admissibiiijy 

of the victija's jirior sexual history with persons other than the defendant. 

The rationale belfiind such reforms is basically twofold (Borgida, 

. jji press). Ftr'st, by excluding evidence of th'e victim's prior sexual 

history,' the victim is less likely to be subjected to humiliation in 

court. Legal reformers have not only expressed concern abd^t unjust , 

acquittals relR^ng from the admission of prior sexual history testimony, 

but also concern that the admissibility of sucK testimony inhibits a 
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^ictln's willingnesj to prosecute because of^the strong possibility of 

exposure to humiliating cross-exaadnttion. The reforms, in this respect, 

" I. 

_^^^are^ant to alleviate the extent to which a victim is "on trial'* along 
with the accused assailant. Second, the reforms should prevent potentially 
irrelevant, prejudicial testimony from being heard by the jury: The>c 
oisslbility of such evidence according tp^he reformist position, is^ 
^^Mghly prejudicial and no^probative. Restricting its admissibly t)(; 

therefore, prc^sumably will reduce juror prejudice and in turn impiov^ 
"the rate of convictions in rape cases. V \ 

We have just .completed the first phase of a researclT^rogram wbich , 
\ad4resses three basic questions about the nature ojT'tliese reforms : 
;Ca) whether the current types of legal reform eliminate' o^ reduce the 
prejudice which purportedly inheres in the common rules of evidence; 
;(bj the* extent to which experienced and- inexperienced .adult jurors 
V. prejudicially utilize prior sexual history evidence in a simulated julry 
deliberation context; and (c) the extent to which^the dWferent types 
of reform interact with the perception of victim cionsent thkt often charr 

tf X ' a ■ * ' 

acterize' rape cases and affects their prp^s jcution . In the remainder 
of this presentation, we first discuss oxxr general classification of the 
evidentifury reforms and the social psychological assimrpti ens underlying 
■■'^^ the types of legal refdrm. We will particularly" fcfi^us on the extent : to 
which the reforms may affect the perception of ,victf^ consent. Next, 
wa^ will present an overview of a recently con^jleted jury simulatioi^ ex- 
.^perineiit whieh picas designtfdi^o .address the thijed;^6retoeritiotied questions^ . 
And; finally, wej ijTlll discusi> sQmo of the preliAinary findings and their ' 

iaq>lications for ripe j^victims wh6 "Become involved in the legal process 

. • ■ • ' ^- ■ . , „ . . 
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. A3 shown in Table 1, wo havb classified the laws governing the 
admission of prior sexual history\with third parties into three categories 
based on the extent to which such evidence is excluded when a consent 
defense is raised*' Thus, the Commpfi Law category includes any state 
wlt|thit an excluslpnary statute and\assuines the relatively unlimited 
admissibility of prior sexual history evidence. 



Insert Table 1 ^bout here 

Y------ 

In contrsCst, both categories of re^orm\^tatutes reflect the arguments 
put^ fortA by critics of traditional r^e ^l^wS^ The major diffirerica 
between the reform statutes categorized ih Table 1 is the amount of dis- 
cretion which is left the trial judge ii> .determining the admissibiy.ty 
of the offered evidence. In the 21 states \govemeii by a Moderate Refeiin 

\ ' i \ / ' ' " ^ ♦ ■: 

excliisionary rule, prior sexual history evidence is gen^iaTly elclAtfed ' \ 
unless a consent defense^ is raised, or unless the court determiiies-the 
evidence to be material to a fact in issue. Laws of this^type ^Ipw- the v 
trial judge considc^rable discretion in weighing the probative and prej^j* 
dlcial aspects of the evidence in question. 6ut the effect of the ;statute 
is.clearJLy tp screen the admissibility of prior sexual history evidence * 
as compared to the Common Law. « 

In contrast, 19 states have addpt'ed statutes with a Radical Reform 
exclusionary rule which is consid^abl/ more restrictive of third-party 
prior seimal histoiy offered on the issue of consent." The Radical Reform, 
statutes require exclusion ^^such evidence because it is presumed to Se 



• m\ 



irr^levMt,! overly prejudicial, and confusing to the jury. In fact, 
soiM legal scholars have criticized the restrictiveness of these Radical 
^Refom statutes because, in certain circumstances^, the exclusion of prior 
s«xual iLlstory may violate the due process clause of the FQurteinth Amend- 
aent and the Sixth Am^dnent rights of confrontation and cross-examination 
Ce.g., Herman, 1977). 

, The assumption underlying both categories of ^refox^ statutes is 
essentially t^e same. That. is, prior sexual history evidence will be ' 
regarded by jurors as informative and probative of"^he victim's moral 
character. Moreover, such infoxiaation will be, over-weighted and will 
have k prejudicial effect on the jury decision process. A nunber of 
studies in social psychology and law indeed suggest that evidence which | 
evo^ces character may influence sinulated juror judgilnents (cf. Stephan,^ 
1975). Evidence of "good" character or %ad" character, as conveyed by * 
manipulating, personal characteristics such as perceived fespectaftntty 
of the victim or the defendant have been shown to influence the ^ct- 
finding process in Iwpothetic^al rape cases (e.g., Feldil^-Swumers 4^ 
Undnar, 197^; FredeALck ^ Lilginbuhl, Note 1; 'JoneS S Aronson,^ 1973; ^ 
Smith, iKeating, Hestet 4 Mitchelli 1976), Evidence of prior criniinal 
convic^on, fqr exaiqple, which is suggestive of "bad" *chi^acter,^nds to 



increase tto likelihood of crijcljxal^ conviction even when mock jurors are 



informed that such eyidehce should only be used to evaluate the credibility 
of the witness (Doob ft Kir sheiibaum, 1972; Hans 4^ Dopb, 1976^^ Kalven ft ~ 
Zeisel, 1966; Landy $ Aronson, 1969);. ^ ' 

Aecents^research on intxzttive judgment processes ^aJ.so suggests ^that ^ 
evidence of pSlii sexual history may be influential, (liist^^ 
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Crahdall 4| Reed,- 1976; Ross, 1977). Evidence that is specific tod 

anecdot^al in content (as evidence of prior sexual history cai^i) may 

be the sort of inforination that remains more available i^^el^ry and may 

be t>etter recalled over time t^ecause of fts greater eiaiiotion^YNl^ 

and vividness (e.g./ Borgida S Nisbett, 1977). This j^ss^^^B^l^^^ 

Thompson, Reyes and Bower (Note 2) foiind support for in ^*fec^p!^expeti 



when 



ment. After a twent:^-four Ihouy^pos^-trial delay, tlit^tfOHj^ that 



the defehdant; was af good chaxtfcter, judgments abbuttthe defendant's 
guilt shifted towfldn t^e verdict supported by^t^^ more^ vivid (i.e., 
cpAcrc^ta, &ti^ evidence ^ Thii ViWdnes^ manipu- 

1ft ion, ho«iteve^> ^^'^^ ijnp,apt on inaedlate judj^nts o| the defendant's 
''guilt Specii^c^alnecdotal information also ma/^be moref eVoc^^ive of 
>a person ts Qharaj:ter than, for exampl<B, gerteral reputation testimony 
which, "^iiwcoritrast , ^eems? blaaid, ^nymou* and generally wninformative 
CBorgida, g|te 3), 



Tlids, Wfibwlf^ge of prior sexual history"' m*y not only c6ntribute to 
re^'SitructVing^e perception of the rape victim as a credible, respectable 
legitiaate^witnessl^but pay^ adversely affect the likelihood of conviction 



as weii. Defense counsel will try to use evidence of prior' sexuat" history, 
a<s well as other case Acts when -possible, to imply that the victim' con- 
sent ed. t0«;^ the sex. The strategy, of course, is to persuade' the jury that, 
as the defendant contends, rapd^id not occur. The social definition of 

MMMW J, 

rap^^^eref ore , which i% *'problemat:i!c at all stages of the victim's 
cdreer. . .is especially problemat^ in the courtroom. It is here that* 

V 

one sees con^rted and.dramatie efforts made by the various parties to 
create different definitions o^. rape and different definitions of what 



■ y ■ ■ ' ^ 

has occurred in the incident under consideration'' (Holms trom ft Burgess, 
1978, p. 166), \ 

Some of the results from a pilot study to examine the impact of 
evidentiary reform on these assumptions about prior sexual history evi- 

dence (Borgida, in press) ate presented in Table 2. We administered 

I* 

qu'estionnaires to jiirors serving their last day of jury duty in Minneapolis. 
Each juror read the condensed case, facts of a hypothetical rape trial 
involving a cdlisent defense and was asked to render a non-deliberated 
verdict. Evidence bf the victim's prior sexual history and varying degrfes 
of implied victim consent were experimentally inanipulated within the set 
vof^ase facts. For each juror, the admissibility of prior sexual history 
in thp rape trial description was either governed by evidentiary restrictions 
under the Common Law, Moderate Reform, or Radical Reform^ exclusionary rule 
as defined in Table 1. • ^ 

In addition, each juror also read a case fact pattern which had been 
protested to convey either low, ambiguous, or high plrpbability victim 
consent. Our assiijq)tion was that certain characteristics of the fact 
pattern (e.g., prior relationship between victim and offender, character- 
istics of the victim, medical evidence, etc.) may also convey the perception 
of victim consent and therefore increase the likelihood that jurors will 
make use of the victim^ s character, whether or not evidence of prior 
sexual history is introduced explicitly. In the absence of specific . * 
information about character, in other words, ^^ituations may be sufficiently ' 
informative about a person's character and behavior (cf. Price 5 Bouffard, 
1974) that characteristics of the. situation can affect assessments of 
blame and responsibility (e.g., Bulman § Wortman, 1977). ^ 



7 >- 

/* 

As shown in Table 2, the overall distribution of dichotomous juror 
verdicts as a function of Type of Exclusionary Rule and Probability of 
Consent was highly significant. Collapsing across Probability of Consent, 
the distribution of juror verdicts also varied significantly (x^(2) « 
6.67, -p « ,04), Whereas the proportion of non-deliberated guilty verdicts 
was 33% for both Connion Law and Moderate Reform conditions, the proportion 
of guilty verdicts increased to 53% under the Radical Reform exclusionary 
rule. Moreover, the proportion of guilty verdicts decreased, from the Low 
Probability Consent conditions (x « 57%) to the High Probability Consent 
conditions (x =• 22%), [x^(2) =• 15,42, p » ;0004], This trend was the . 
same for male and. female jurors. Such data, however, do not address 



Insert Table 2 about here 

the siibstantive evidentiary questions raised by the reforms. It would be 
difficult to argue, for example, that the data address the truly inq>ortant 
assumptions of the reformist position concerning how jurors actually 
utilize third party prior sexual history evidence and whether they could 
ever assess such evidence in a non-prejudicial way. 

Therefore, we conducted a rather large-scale jury simulation experi- 
ment, aided and abetted' by the National Center for the Prevention and 
Control of Rape and the University of Minnesota Law School, With the 
assistance of a professional theatre coiq)any and two veteran trial 
attorneys, we first edited the transcript of an actual rape trial involving 
a consent defense, and then filmed six two-hour videotaped variations 
of the trial. Three of the variations embodied a Low Probability of Consent 

9 
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fact pattern and the other three einbodied a High Probability of Consent 
fact pattern. Independent pretest ratii)gs of th^se case fact patterns 
confinied this differential probability of consent. An overview of these 
basic fact patterns is presented in Table 



Insert Table 3 about here 



The videotaped variations of both fact patterns included opening 
roinarks from the Judge ^ ^ening arguments from t^ prosecution and defense 
attomoys.> the prosecutrix's testimony and cross*examination, four prose- 
cution witnesses, all of whom were cross-examined, the defendant's testi- 
mony and CToss-^xamihation, closing arguments and the Judge's final charge 
to the jury. In accordance with our classification of the laws, the 
testimony of one prior sexual history defense witness was added to the 
Moderate Reform versions of both fact patterns. In th^ Comnon Law 
versions of both fact far^ros the defense presented the testimony of 
a second prior seitual history witness as well. No prior sexual history 
evidence was added to either fact pattern in the two Radical Reform' 
variations . It should be noted that the admissibility of prior sexual 
history testimofiy was determined by the legal criteria that define a 
given Exclusionary Rule category. In order to corroborate our discretionary 
judgments based on these criteria, we asked a District Coiirt Judge from 
the Fourth Judicial District Court in Minneapolis and a prosecutor from 
the County Attorney's Office, both of*whom have had extensiye e3q)erience 
with sexual assault cases, to rule on the admissibility of our prior 
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sexual history witne^^s testimony. Both rulings unequivocally corroborated 
our bperationalization. 

As shown in Table 4, the experiment involved two independent samples 
of prospective jurors from the Twin Cities metropolitan area. All par- 
ticipants were scheduled for four-hour experimental sessions in the court- 
rooms at the University of Minnesota's Law School. Half of the partici- 
pants Kere Inexperienced Jurors who had not previously served jury duty 
with the Fourth Judicial District Court and who were eligible for juiry 
duty at the time that we drew our random sample from the County voter 
registration file. The other half was draWft' from a sample of jurors who 
had already served on a District Court jury in a criminal case (excluding 
those jurors who had served on cases involving sexual assault). Thus, 
we deifined Experienced Jurors as those individuals who had served jury 
*duty and who therefore had some familiarity with criminal procedure and 
rules. The interestiritt question here is whether the decision processes 
of Experienced JurorsiA^ould be less susceptible to the prejudicial effects 
associated with prior sexual history evidence than their judicially naive 
counterparts. 



Insert Table -4 about here 



As also shown in Table 4i half of the Experienced Jurors and half 
of the Inexperienced Jurors assigned to each of the six experimental con- 
ditions deliberated the case in six-person juries for a maximum of fifty 
Minutes before they completed an extensive research questionnaire. All 
deliberations were governed by a unanimous verdict decision rule. Thus^ 



► 10 
the complete experiaent will involve ten deliberated verdicts— five • 
rendered by Experienced Jurors and five by Inexperienced Jurors--lh each 
experimental condition. The remaining Experienced and Inexperienced Jurors 
in each condition did not deliberate but viewed the trial and then com- 
pleted the research questionnaire in anticipation of deliberating the 
case (cf. Hamilton, 1978). This procedure was included in order to 
better gauge the impact of the group deliberation process on individual 
juror judgments. 

Table 4 presents some preliminary findings from the jury simulation 
experiment. Since data collection was coiiq>let.ed so recently, we have 
not yet been able to conduct any statistical analyses of our data. Thus, 
our discussion of these findings will only highlight several des6rij)tive 
trends on the consent and verdict measures. Sex differences on 
this measure or content analysis of the jury deliberations or, for example, 
the extent to which measures of sex*role identity, juror authoritarianism, 
rape myth ^ceptaiice and other.^cial psychological variables might mod- 
erate and/or predict the conviction rate must await more extensive 
statistical analyses. 

We generally expected to find interactions between Type of Exclusionary 

% 

Rule and Probability of Cbnsent*. For example;, verdicts should reflect 
a greater likelihood of conviction under the Radical Reform rule than 
under either the Moderate Reform or the Commo^Tl^aw rule, but this should . 




especially be the case for Low Probability of Consent fact patterns which 



are probably the most likely to be prosecuted. It should be noted that 
such predictions rest on the general expectation of an inverse relation- 
ship between defendant guilt and victim consent. That is, the more jurors 
infer victim consent from the case fact pattern or prior sexual history 



evidoice or both, the Ifss , likely they were expected to convict the 
defendant. In the pilot^study mentioned earlier, the correlation 
between juror certainty of guilt and perceived victim consent was -.72, 
p « .001 (Borgida, in press). 

inay be seen in Table 4, there is indeed a more striking linear 
trend, in the predicted direction, for Cojnbined Juror verdicts in the Low 
Probability conditions than in the High Probability conditions. Whereas 
only 22% of the jurors vrfio deliberated the case in the Common Law condition 
rendered guilty verdicts, 80% of the jurors in the Radical Reform condition 
found the defendant guilty of criminal sexixal assault. The Moderate Reform 
rule seemingly reduced the inference of victim consent in contrast to the 
Common Law condition. But in contrast to the conviction rate obtained 
under the Radical Reform rule, it would appear that the admission of some 
prior sexual history evidence nevertheless has a prejudicial effect 
Cx =" 46%). The in5)lication of victim consent should have been particularly 
salient irfien prior sexual history was combined with a fact pattern that 
per se was suggestive of victim consent. Indeed, the lowest conviction 
rate was found when the High Probability fact pattern was crossed with 
the Common Law rule (x = 13%). 

Although small sample size prohibits meaningful comparisons between 
deliberated and non-deliberated juror verdicts at this time, conyarisons 
between Experienced and Inexperienced Jurors are possible and qiiite 
intriguing* For the Low Probability fact pattern, it would appear that 
prior sexual history evidence creates more ''reasonable doiibt" and there- 
fore fewer guilty verdicts for Experienced (x = .17) than for Inexperienced 
Jurors U ^ .27) in the Conanon Law condition. Surprisingly, this effect 
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\is reversed in the Moderate Reform condition where Inexperienced Jurors 
fem to be more affected by the admission of prior sexual history. In 
the Radical Reform condition, where the inference of victim consent on 
the basis of the fact pattern alone is much less plausible, the highest 
convi^ction rates were expected and found for both E3q)erienced and Inex- 
perienced Jurors who deliberated the case. In contrast, it may be seen 
in Table 4 that for the High Probability of Consent fact patterns, re- 
gardless of the Type of Exclusionary Rule, Inexperienced Jurors would 
appear to be much less likely to convict than Experienced Jurors. 
Practically, sUch oasos are usually screened\^ut h/ the police or prose- 
cutor's office before they over reach court (Holmstrom § Burgess, 1978; 
Dawson, Note 4). 

As for the impact of the ovidentiary reforms on the perception of 
victim consent, it may be seen in Table .5 that^ as expected,^ deliberated 
jurors inferred the most victim consent (x = 7.0) when the High Probability 
fact pattern was governed by the Common Law rules of evidence. It would 
also appear that, regardless of the Type of Exclusionary Rule, Inexperienced 
Jurors who deliberated the High Probability fact pattern were more sus- 
ceptible to the prejudicial implications of prior sexual history testimony 
than their more judicially experienced couhteiparts. 

In contrast, both Experienced and Inexperienced jurors who deliberated 
the Low Probability Consent fact pattern under the Radical Reform were, 
as predicted, least likely to infer victim consent . Under the Moderate 
Reform, however. Inexperienced Jurors were more likely (x - 6.1) than 
Experienced Jurqrs (x =» 4.5) to percpive victik consent as a function of 
the admission of prior sexuaJ history testimony. Interestingly, this 
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effect was reversed when the Low Probability fact patt^xn was deliberated 
under the CoaiDon Law. Although E:q>erie»ced Jurors were more likely than 
Inexperienced Jurors to infer victim consent under the Coinnon Law (x « 6,2 
vs. X » 5.5), what is most interesting about these consent ratings |s 
that, despite the Low Probability Consent fact pattern, bot h Bogperieiiced - 
and Inexperienced Jurors neve;:theless assumed that it was somewhat likely 
that the victim voluntarily consented to have sex with the defendant. 
Thus, it would certainly appear to be the case that tjhe admission of 
prior sexual history under the Common L^w affected jurors' perception of 
the victim and in an adverse way. That is, as Table 4 suggests, jurors 
in this condition were leas^ likely to. render guilty verdicts. 

Obviously, at this stage in our research, it would be premature to 
suggest that these findings are conclusive with respect to the questions 
about evidentiary reform^ which were raised at the beginning of this 
presentation. Once we have completed our anal)^is, however, the data 
may have direct implications for the victim in that the rules of evidence 
contribute to the aversiveness of' the coiirtrbom experieiyte f<5r the victim. 
But it is important to realize that in a rape triaf^^the key issue is 
not whether a rape occurred, but whether people believer a rape occurred" 
(Holmstrom « Burgess, 1978, p. 165). Arid as our preUminary findings 
seem to suggest, the nature of the Cjise fact pattern, whether or not prior 
sexual history is admitted, may alone provide a sufficient basis for 
vigorous attempts to discredit the victim and manipulate the definition 
of rape in the defendant's favor. From our perspective, victim-witness 
programs which provide pretrial counseling to victims and often accompany 
victims to court, represent an excellent approach to reducing the uncertainty 
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and sense of frustration and depersonalization associated with the legal ^ 
process . ^ . •' . / 

The results of this research should also be of interest to legisl|i:tors 
and various interest grotips wh^are considering the enactment or revision 
of statutes which coxinteract what cqppear to be, the prejudicial effe^s 
of the adaission of prior sexual history evidence in rape trials: to the 
extent that our results demonstrate that jurors improperly use prior sexual 



history evidence in the Goipwn Law conditions, the necessity for /evidentiary 
reform of rape laws will have received some empirical support, ^In addition, 
the results should clarify whether the Moderate Reform or Radical Reform 



statutes effectively eliminate or reduc€Hiy|: pre^ associc^ed with 

the Cgmnon Law rules of evidence. Shoul^W be the case> for /example, 
that our analysis of jury deliberations suggests that jurors |^eem unable 
to evaluate such evidence^ then a convincing argument could ^e made 
that the Radical Reforms more effectively vindicate the intellt of the 

h 

reform movement. If, howeveii, the results suggest that som^jof the 
excluded evidence could have been evaluated propetly by jurc||^, then 

the ^gument could be made that the Moderate Reforms should i^e more 

1'.; 

widely adopted in order to protect both the rape victim and jjthe consti- 
tutional rights of the defendant. 

It is ^important , however^ to realize that our results qiily address 

■ ^ ■ ' i-1 

the possible prejudicial effects associated with prior sexua|. history 

1 ! ' 

evidence. Although it IS our belief that its probatiyeness |,i5 certainly' 
questionable, the researcli does not address the relevance or jprobativeness 
of prior sexual history evidence. evidence is subject to |the test 

of relevance. Furthermore, all evidence must be more probative than 
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prejudicial if it 4s to be heard by the jury. Is the victim's prior 
sekual history relevant to and probative of conseni? In other words, 
does the f^t that a woBian consjwted the past tend to prove that she 
consented to the incident in question? Our research does not attein)t to. 
quantify relevance or proba^tiveness . 06r research does address the 
question as to whether prior sexual history has a prejudicical impact 
on the jury decision process. Our preliminary findings suggest that the 
introduction of prior sexual history is prejudicial. Constitutional 
challenges to the Radical Reform statutes, for example, must presume that 
prior sexual history is probative of conseni4ind therefore relevant. 
There is no violation of constitutional rights when a court refuses to 
permit the introduction of irrelevant and prejudicial evidence. Thus, 
resolution of the issue will require a weighing of probative value 
agyjist prejudicial impact. The potential valu^ of the present research 
is that it may contribute empirical weight to one side of the balance. 
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Tabl« 2 . 

Proportidn o£ milty. v«rdicti «s 4 ftmction of v Typ« of 
Bxclualontry Rule «nd Probability of Consent* 





CodMon Law 


Moderate Refoj|j^ 


Radical Reform 


Low 

Probability of 
Consent 


.45 
Cn ■ 20) 


• 60 
{n • 201 


y .65 


\' 

Ambiguous 
Probability of 
Consmt 


■ .40 
Cn • 20) 


.20 / 

Cn « 200 


.65 

Cn » 20) ' 


High 
Probability of 
Coiisaat 


.15 
• Cn « 2oy 


.26 
Cn: • 20) 


.30 
Cn « 20) 



X C8) - 26*67, p « .0009 

Note. Hiore are 8 degrees of freedoa because the analysis was performed on 
^the distribution of gullty/not guilty verdicts across the nine ei 



oiental .conditions . 



CExcarpte^ ftcoa: Btorglda, E. Evidentiary reform of rape laws: A psycholegal 

japproach. In P. D. Lipsett ». B. D. Sales CEds.), New 
directions ta^ycho legal research. Cincinnati : Van Nbstrand 

iroBon7T|MSs7r^ '■ — — 
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CrmpsrUofKif Trlnl Toct Pnttorns 
low Pr Qbnblli ty of Consent " 



Illjh^rrohnlilHiy or lon^nil 



A. Ctrre Sc«nfrlo 



Iflillr dt hole in Hie'cRrly evfning, the con- 
pinlnflnl, Ch«ryl Pnlwr. received* a call frow 
n jlrl friend, Kli CnrtMin, Inviting her to 
|u to the trailer hoiisc of nwther friend, Bob 
himlhrrg, lo piny for fl few Ii«ir5, 

Cheryl wB.i^nlthlly hejltnnl hocfluse she had 
plnti5 tn meet her hoyfrlcnd Inter In the 
evcfllni! n invic theater, fcil when Kl* 
nureed to drop hot off nt the thenter on the 
w.iy bflck froi BobM, Cheryl nijrecd to Ki»^s 
invitntlon, Mille Chcjyl nnd \\% wore at 
Bob's trailer honsc, the defendant, 1)111 
MiNnmrn nrrlved. h Hob nm) KIm had decided 
to no dnnclnu, Bill offered to (tlve Cheryl a 
ride to the lovle theater. On the way out of 
the trailer park Bill stopped the cur on i 
^ poorly lit dead-end street find had soml 
Intercourse with Cheryl In the car. 



rhe cnmplnlnnnt^ Qteryl F.iliaor^ wrnt lo Itic Barrel 
Inn early In the evening whrrp 5lie w«i to wet her 
boyfriend later. At the Barrel Inn (a bnr-dl5Lo) idie 
snw a friend, BUI HcNniarn, and nuked bin to dance. 
Bill, the defendant, Mig|ie*teil thnt ifcey leave the 
Bnrrol tnn am) go to the trailer liuuie of a mituat 
frlpnd, Bob l.iindher([, to piny foozhalL Cheryl 
accepted thh invitation. After playing foozhnll at 
Bob's, Cheryl and Bill left to retiirn to the Bacyel 
Inn. On the way out of the trailer park Bill shopped 
the car oti a poorly lit dend-etid street and hid sexual 
Intercourse with Cheryl in the car. 



•Doctor Aronson: 



Testifies to the existence of a bruise on the left side of Cheryl's forehead and 
on her left lower Hp, Reports that his liiergcncy Boon exai of Cheryl revealed the 
exigence of spcna In her vagina, but that It was impossible to tell whether the 
Intorcnurse that had occurre<l was voluntary or Involuntary. 

»r«t Anderson: Testifies that upon reaching her apartwnt on the evening in question, Cheryl 
reported that she had been raped by Bill, Clieryl was prying and her hair was 
Hie'isfHl up. fat testifies that although Cheryl had stated that she had been hit 
In the face, $he could. not see any bruises or blood. 
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Harltnl Status: 


Single 


lirlfiht: 




Xflght: 


12n lb. 


Orrii|ntlon: 


Unspecified 


Race: 


Caucasian 


»brltal Status: 


single 


Height: 




Weight: 


I7S lb. 


(itcupatlon: 


Manual laborer 


Race: 


Caucasian 




r 



00 
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jnlur ,s [i 1)111 ii)M(M/ . 



C, Inconjtrurnt 1cstli*iny 

Trior Rchtioiifilil|»: (in'iiiM flqiMlntnnce'-hflntiK bcw eflcli other 

PltytlctKoBtict : 

A. t^rlor to'cmlnu'ln (fiestlon: None 

fl, ih Ihr wnlnn r^iicitlonr Cheryl: None 



Vcrv clo'Jo filemis 



llfld klisd but M not o^nfvi In ^eiiinl 
intercourse 



Cheryl: None 

Bill: Tlaccd flr« urotind rlieryl BUI: lloiH Mch other wlitir plnylnn foozhfill 
In^ thff cur 



PhyilUl Re!<ijtance: Cheryl: Tried to push Hill my, get out of 

the c*r, as veil n% to beep the horn, 
Rill: Cheryl pti^hed lih my twice 



Choryl: TrieJ to push Hill mj^ Rft out of the 

cir, n$ well n*; to he^ the horn. 
Rill: None 



rorcc: 



Cheryl: Tried to fight but Bill sdd she wnsnU (jolng how. 

Received bruises on the fice. 
Bill: States he dldnU force Cheryl to Jo anythlnn. Henles 

hittlnR Cheryl, m no bruhe. 



i^i Carlson; Testifies thnt she and Cheryl went to Bob Uindberg^s 
trailer house on evening in question, to play foorbsll, 



iRob Liindberg: Testifies that Cheryl Paiiwr arrived at his trnller 
hoiise on evening In qtiestlon with Kim Carlson, but 
left with mil McNaaMra. 



Testifies that she saw rkryl Palitcr le«ve the 
Barrel Inn wUh Bill HcNmra on evening In 
question. 

Testifies that Cheryl Palwr arrived at his trailer 
house on evening In question with Bill McNanara 
and left the trailer house with Bill McNaiaara, 



^' Prior Sexual History Testlnjony 



*Mlchi\cl Fossen: Testifies that itfter incellni! Cheryl Pjilaier for the first tliae at 
(Modcrntc Reforia a local bar one evcnlnR, Chexyl left the bar with hln and wllUnjly 
and Coiaaon Lay) engaged In sexual Intcrcwirse with hli in his parked van. 



*f:llen Burns: 
(Conaon Uw 

only) 



Testifies that Cheryl Palier had a reputation for being sexwlly 
"loose." After rooadni with Cheryl for several wnths, filleil 
states that she had to isti Cheryl te love oUt. Titc event wklch 
precipitated this request Involved Rllen dlscoverlni Cheryl mide» 
engagtnit in "sex acts" with two ten In Cheryl *s rooi In their 
5hared apartnent. 



I « Prosecution witness 
* - Defense witness 
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Table 4: PrelMnary Results From Jury Simulation Expflriaient 



Proportion of guilty juror verdicts as a function of Type of Exclusionary Rule and Probability of Consent 



Connion Law 



Moderate Reform 



Radical Reform ■ 



Deliberation No Deliberation Deliberation No Delibeiatipn Deliberation No Deliberation 



P robability 
of Consent 



LOW 



Experienced 


.17 


.50 




.53 




.20" 




.79 




'.22 


Jurors 


(n = 30) 


(n = 10) , 




30) 


(a =10) 


(n = 42) 


(n«9) 


Inexperienced 


.27 


.38 




.38 




.60 




.83 




'•.55 


Jurors . 


(n « 30) ■ 


(n c 8) 


(n « 


24,) 


(n = 5) 


(n = 


18) ■ 


|n = U) 


Combined 


L22I 


.44 




1.46 




.33 




.80 




.40 




{n-60) 


(n » 18) 


■ (n = 


54) 


;(n = 15) 

i 


(r 




)0) 


(n = 20) 


HIGH 












r ' 










Experienced 


.22 


.42 




.57 




.22 




.53 




.22 


Jurors 


(n = 36) 


(n = 12), 


, (n = 


30} 




(n = 30) 


(n«9) 


Inexperienced 


. .00 * 


.36 




.17 




.25 




.25 




.25 


Jurors 


(n » 24) 


• (n = 11) 


(n = 


18) 


(n = 8) 




t 24) 


(n ' 8) 


Combined 


U3|' 


.39 




.39 




.47 




.4ll 




. .24 




(n « 60) 


(n » 23) 


(I 




54) 


(n » 17) 


(r 


"= S4) 


(n « 17) 
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TlUi S: Nua Couttt liitiq|t ibr Delibentotf Jurors M i Function of 
. lype of hit ind Probability of Consent' 



I. 



hobibiUty of Consent 
UN 

Ei||ieneed Jurors 
Inexperienced Jurors 
Coibined 



HIGH 



ienced Jurors 



Inexperienced Jurors 



Mined 



l>pe of Exclusioniry Rule 
Cowoniaw Moderate Refon 



6.2 
(n • 30) 

5.5 
(n- • 30) 

5.8 ' 
(n ^H) 



6.4 
(n « 36) 

7.8 
(n • 24) 

7.0 



4.5 
(n • 30) 

6.1 . 
(n - 24) 

5.2 
(n^ll) 



4.6 
(n • 30) 

5.6 
(n • 24) 

5.0 
{n^T4) 



Radical Refon 



3.6 
(n • 42) 

3.1 . 
(n« 18)'' 

(n = 60) 



4.9 
(n • 30) 

7.1 

(n « 24) 

hi 

(n • 54) 



Jurors responded to the folloidBg itei on a lO-point scale labeled: 1 • not at'all likely that she agreed, 
I • o«lil»ly.t)»t she i|md, 5 ■ soieNhit unlikely, 6 ? soieNhat likely, 8 ■ likely that she agreed, 10 « 
vny IMf that she agreed. ^Just on the basis of the testiiony that you heard, please indicate below (by 
<lit|t|| the ippropriite niiri)er) the likelihood that the aesusing yitness in this case (Cheryl . Palierl voluntarily 
comnted or agreed to hive sex vith the defendant, Bill NcNaiara. 



